Question 5

Diane owns a large country estate to which she plans to invite economically-
disadvantaged children for free summer day camp. In order to provide the children with
the opportunity to engage in water sports, Diane started construction to dam a stream
on the property to create a pond. Neighbors downstream, who rely on the stream to
irrigate their crops and to fill their wells, immediately demanded that Diane stop
construction. Diane refused. Six months into the construction, when the dam was
almost complete, the neighbors filed an application in state court for a permanent
injunction ordering Diane to stop construction and to remove the dam. They asserted
causes of action for nuisance and for a taking under the United States Constitution.
After a hearing, the state court denied the application on the merits. The neighbors did
not appeal the ruling.

Thereafter, Paul, one of the neighbors and a plaintiff in the state court case, separately
retained Lawyer and filed an application for a permanent injunction against Diane in
federal court asserting the same causes of action and requesting the same relief as in
the state court case. Personal jurisdiction, subject matter jurisdiction, and venue were
proper. The federal court granted Diane’s motion to dismiss Paul's federal court
application on the basis of preclusion.

Infuriated with the ruling, Paul told Lawyer, “If the court can’t give me the relief | am
looking for, | will take care of Diane in my own way and that dam, too.” Unable to
dissuade Paul and after telling him she would report his threatening comments to
criminal authorities, Lawyer called 911 and, without identifying herself, told a dispatcher
that “someone is on his way to hurt Diane.”

1. Was the state court’s denial of Diane’s neighbors’ application for a permanent
injunction correct? Discuss. Do not address substantive property or riparian rights.

2. Was the federal court’s denial of Paul's application for a permanent injunction
correct? Discuss. Do not address substantive property or riparian rights.

3. Did Lawyer commit any ethical violation when she called 9117 Discuss. Answer
according to both California and ABA authorities.
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Answer A to Question 5

l. Was the State court’s denial of Diane’s neighbors’ application for a permanent

injuction correct?

A permanent injunction is an equitable remedy which is appropriate where there is an
inadequate remedy at law, the plaintiff has a protectable property interest, enforcement
of the injunction is feasible, balancing of the hardships, and there are no applicable

equitable defenses to enforcement of the injunction.

Inadequate remedy at law — A remedy at law is inadequate where monetary damages
are insufficient to compensate the plaintiff, or where they are unlikely to be recovered
because the plaintiff is insolvent. Furthermore, a legal remedy may be inadequate. In
this case, the neighbors are going to argue that an award of monetary damages will be
inadequate because they rely on the stream that Diane is diverting to irrigate their crops
and fill their wells. While an award of damages would give them money, it would in no
way help them in dealing with this problem. Furthermore, they will also argue that
because the use and enjoyment of their real property is involved, this is a situation
where their land is unique and legal damages will be inadequate because of the

irreparable harm that will occur to the neighbors if they lose access to the water.

Protectable Property interest — A plaintiff may only seek a permanent injunction
where they have a property interest that a court in equity will protect. While the
traditional rule was very strict, the modern rule provides that an interest in property will
suffice. The plaintiffs will argue that as landowners living downstream, they have a
protectable property interest in the water. The court is likely going to accept this
argument because they had been using the water before Diane came into the area and

likely have at least some rights to continue using some of the water.

Feasibility of enforcement — Enforcement problems arise in the context of mandatory

injunctions which requires the defendant to do something. Negative injunctions which
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prohibit the defendant from performing certain actions create no enforcement problems.
In the enforcement area, courts are concerned about the feasibility of ensuring
compliance with a mandatory injunction and also with the problem of continuing

supervision.

Under these facts, Diane’s neighbors initially asked for a partial mandatory injunction
and partial negative injunction, ordering Diane to stop construction and remove the
dam. With regard to the mandatory part (removing the dam), Diane has to affirmatively
take this action, rather than being required simply to stop building the dam. Because
this is a mandatory injunction, this creates an enforcement problem for the court. It will
have the problem of continually supervising Diane to make sure that she in fact takes
the dam down. The part of the injunction regarding stopping construction is a negative
injunction because all that is required is that Diane stop construction. As such it creates
no enforcement problems. While the part of the injunction that requires Diane to take
down the dam creates some enforcement problems, the court could solve this problem

by couching it as a negative injunction.

Balancing of the hardships — In balancing the hardships, the courts will always
balance the hardships if the permanent injunction is granted on the defendant with the
hardship to the plaintiff if the injunction does not issue. The only time that courts will not
balance the hardships is where the defendant’s conduct is willful. Finally, in balancing

the hardships, the court can take the public interest into account.

Was the plaintiff's conduct willful so as to prohibit balancing of the hardships — In this

case, while Diane willfully continued the construction and used the dam to divert the
water, there is no indication that when she was doing this that she knew that her
conduct was wrong or was intentionally violating the rights of the plaintiffs. While the
neighbors demanded that she stop, there is no indication that she believed that she was
not entitled to continue. Consequently, the hardships should be balanced because the

defendant’s conduct was not willfully in violation of the plaintiffs’ rights.
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Balancing the hardships — The plaintiffs are going to argue that they will suffer great

harm if an injunction does not issue. Under these facts, the plaintiffs need the water
from the stream for their crops’ irrigation and to fill their wells. Thus if a permanent
injunction does not issue their crops are likely to die and they will not have a water
supply in their wells. This is a great showing of hardship. The defendant is going to
counter that she is trying to construct a free summer day camp for poor kids and that
she cannot do so if she is forced to halt construction and if she cannot use the water
diverted by the dam for her pond. However, in this case, these hardships do not seem
so great compared to the hardships faced by the plaintiffs. There is no indication that
she cannot get the water from her pond from somewhere else; furthermore, it seems
likely that she could continue constructing her property in a way that does not interfere
with the rights of the plaintiffs. The direct balancing of the hardships thus favors the
plaintiffs.

Consideration of the public interest in _balancing the hardships — Courts may also

consider the public interest in balancing the hardships. Diane is going to argue that the
public interest favors her because she is doing this project to create a free summer day
camp for children who do not have a lot of money. This certainly indicates that her
action is in the public interest. However, the neighbors can also make a public interest
argument. Assuming that they sell their crops for consumption by the general public,
they also have public interest factors on their side. Thus this factor does not seem to

favor either side very strongly.

On balance, thus, it seems that the balancing of the hardships favors the plaintiffs when

taking the direct hardships and the public interest into account.
Equitable Defenses — Courts in equity will not issue an injunction in favor of plaintiffs

where they have unclean hands, where laches applies, or where the claim is barred by

estoppel.
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Unclean hands — is a defense in equity where the plaintiffs have committed acts of bad

faith with regard to the subject matter before the court. In this case, there is no
indication that the plaintiffs have unclean hands, so this argument by Diane will be

unsuccessful as a defense.

Laches — Laches applies where a plaintiff or group of plaintiffs unreasonably delay in
instituting a cause of action or claim against a defendant and this delay prejudices the
defendant. In this case, Diane is going to argue that the plaintiffs’ delay in this case was
unreasonable. When Diane refused the neighbors’ initial request to stop construction,
they waited six months before filing an application with the state court for an injunction.
Furthermore, she is going to argue that she was harmed by this delay because she
continued construction and expended substantial funds during this delay. While Diane
can make a pretty compelling argument, it does not seem that a delay of six months is

enough time that the plaintiffs’ claim should be barred by laches.

Estoppel — applies as a defense in equity where plaintiffs take a course of action that is
communicated to the defendant and inconsistent with a claim later asserted, and the
defendant relies on this to their detriment. In this case, estoppel will not bar the claim
by the plaintiffs because once they became aware of the construction, they immediately
indicated that they did not approve. They commanded Diane to stop so the plaintiffs’

claim is not barred by estoppel.
Conclusion — The state court was incorrect in denying the permanent injunction
because it appears that the permanent injunction should have issued because of the

factors discussed above.

Il. Was the federal court’s denial of the permanent injunction correct?

Claim Preclusion (Res Judicata) — The equitable doctrine of res judicata stands for
the proposition that a plaintiff should only have one chance to pursue a claim against

the same defendant. This doctrine applies and bars relitigating of a claim where (1) the

70



claim is asserted by the same claimant against the same defendant in case #2 as in
case #1, (2) where the first case ended in a valid final judgment on the merits, and (3)
where the same claims are being asserted in case #2 as in case #1. In federal court

these claims arise from the same conduct, transaction or occurrence.

Same Claimant Against Same Defendant in Case #2 as in Case #1 — In this case,

second case, Paul is suing Diane in federal court. The facts indicate that he was one of
the neighbors and a plaintiff in the first case in state court. Consequently this element is

met, because Paul was also a claimant against Diane in the first case.

Case #1 ended in a valid final judgment on the merits — The facts indicate that in the

first case, the court denied the application for a permanent injunction on the merits. The
facts also indicate that the neighbors did not appeal. A judgment on the merits is clearly
a valid judgment and because no appeal was made, this judgment is also final.
Consequently, this element of res judicata is also met. The one issue that Paul may
raise on this point is that if the time for appeal has not run in state court, he may argue
that he could file a notice of appeal in state court. However, taking up this suit in federal
court is improper because absent an appeal in state court, there has been a valid final

judgment on the merits that the federal court should adhere to.

Are the same claims asserted in case #2 as were asserted in case #1? Under federal

law there is a theory of merger whereby a plaintiff is deemed to have asserted all claims
pertaining to a prior claim that arise from the same conduct, transaction, or occurrence.
In this case, the facts indicate that Paul asserted the same causes of action and
requested the same relief in the second case as in the first case. Consequently, this
element is met. California follows the primary rights theory which gives the plaintiff a
cause of action for each right that this invaded. However, in this case, because there is
no indication that any of the causes of action are different than the ones in the first case,

the result in California would not be different.

Conclusion — The court was correct to dismiss Paul’s application for permanent
injunction because the doctrine of claim preclusion (res judicata) precluded relitigating

claims that had already been asserted in a prior case.
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lll. Ethical Violations of Lawyer in reporting Paul’s communications to the 911

Dispatcher

Duty of Confidentiality — Under the ABA Model Rules, a lawyer has a duty of
confidentiality to a client which precludes disclosing any information obtained during the
representation. Under the California rules, while there is no express duty of
confidentiality, a lawyer is required to keep his client’s confidences and this is a strict

duty.

In this case, Paul is going to argue that lawyer violated this duty when he revealed the
information that he was told after the ruling to the 911 dispatcher. While he is correct
that this raises an issue with regard to the duty of confidentiality, he may be incorrect
that Paul has violated this duty because both the ABA Rules and the CA Code
recognize that there are certain situations whereby the duty of confidentiality is

overridden by other concerns.

Exceptions to the Duty of Confidentiality — Under the ABA Model Rules, a lawyer
may reveal client confidences where he believes necessary to prevent reasonably
certain death or serious bodily injury. The California Code has the same requirements
but also requires that where reasonable a lawyer should first try to talk the client out of
committing the act and then tell them that they will reveal confidences if they are not
assured that the client will not commit the act. Under both the ABA and California rules,
this type of disclosure of client confidences is permissive; it is not mandatory. Under the
federal rules, there is also an exception to the duty of confidentiality where the client has
used or is using the client’s services to commit a crime or fraud which will result in
substantial financial loss. California has no such exception, but this exception will not
be applicable anyway because there is no indication that Paul will be using Lawyer’s

services if he acts against Diane or the dam.

Federal Rules — Under the federal rules, the main issue is whether Lawyer reasonably

believed that his disclosure was necessary to prevent reasonably certain death or
substantial bodily injury to Diane. If this is the case then he was entitled to reveal client

confidences and will not have breached his duty of loyalty. The facts indicate that Paul
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was infuriated with the ruling that the federal court had made in dismissing his claim and
that he said “If the court can’t give me the relief | am looking for, | will take care of Diane
in my own way and that dam too.” The question is whether the belief that he was going
to get Diane made it reasonable to believe that she was threatened with death or
serious bodily injury. Based on the facts of this case, this may not be met here because
Paul had just lost his case and was upset. People often say things when they are
upset, but don’t necessarily act on them. Lawyer will argue that he tried to talk Paul out
of hurting Diane and that he only reported the comments then. However, under these
circumstances, it seems like this disclosure may have been unreasonable and violated

Lawyer’s duty of confidentiality, particularly because such a disclosure is permissive.

California_Code — In addition to the federal requirements discussed above, before

revealing any client confidences based on a reasonable belief of a reasonable threat of
death or substantial bodily injury, Lawyer was required to first try to talk Paul out of
committing the violent act against Diane and inform client of his intention to reveal the
confidential communications. In this case, the facts indicate that Lawyer did this by
trying to dissuade Paul and telling him that she would report his threatening comments
to criminal authorities. However, as discussed above, given all of the circumstances

this disclosure may not have been reasonable.

Attorney/Client Privilege — Under the attorney-client privilege, a lawyer may not reveal
information intended by the client to be confidential which is given in order to get legal
advice. However, in both California and under the ABA Model Rules, there is an
exception where disclosure of confidential information obtained during the course of the
attorney-client privilege is permitted to prevent death or serious bodily injury. This
analysis while similar to the analysis above and the question is whether the statements
made by Paul were for the purpose of legal advice; it seems like he was just telling
Lawyer what he was planning to do so. The statements may not even be covered by
the Attorney/Client privilege. Furthermore, these statements may fall within the
exception for threats of death or serious bodily injury if the threat that Paul made against

Diane was credible.
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Duty to uphold justice — Under their duty to uphold justice under both the ABA Model
Rules and the California Code, a lawyer is permitted to disclose client confidences
where necessary to prevent reasonably certain death or substantial bodily harm.
Lawyer will argue that this is why the disclosure was made. However, if this disclosure
was unreasonable, this duty will not protect Lawyer from breaching her duty of

confidentiality and potentially the Attorney-Client privilege.

Conclusion — Lawyer may have violated her duty of confidentiality and the attorney-
client privilege under both ABA Model Rules and the CA Code if it is found that the
threat made by Paul against Diane was not a credible one and just made in the heat of
the moment without any reasonable chance of actually carrying it through. However, in
her defense, Lawyer may argue that she did not disclose the identity of who was on
their way to hurt Diane because she just told the dispatcher that “someone was on the
way.” However, this will not be dispositive on this issue of whether she breached ethical

duties.
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Answer B to Question 5

1. Denial of Diane’s neighbors’ application for permanent injunction

Permanent injunction

A permanent injunction is a court order mandating a person to either perform or refrain
from performing a specific act. A permanent injunction is granted after a full trial on the
merits. In order to obtain a permanent injunction, a claimant must establish the

following elements.

a. Inadequate legal remedy alternative

A claimant must first establish that any legal remedy alternative is inadequate. In this
case, the neighbors will argue that a money damages remedy would be inadequate
because it would necessitate the filing of multiple suits. The harm that Diane is inflicting
by constructing the dam -- i.e., stopping the flow of the water to neighbors downstream
who rely on the stream to irrigate their crops and fill their wells -- affects multiple parties
and is ongoing, therefore giving rise to multiple suits. Moreover, the neighbors will
argue that a money damages remedy would be inadequate because it would be difficult
to assess damages. It may be difficult, for instance, to establish how much damages
they will sustain as a result of not being able to irrigate their crops. It may also be
difficult to determine how much it would cost to obtain such water from other sources.
Finally, the dam may be the neighbors’ only source of water, and, therefore, the award
of any amount of money damages may be inadequate (i.e., the stream is unique).

Therefore, the neighbors will likely satisfy this element.

b. Property right/protectable interest

Traditionally, permanent injunctions only protected property rights. However, the
modern view holds that any protectable interest is sufficient. In this case, the neighbors
likely have a property right in the stream to the extent that the stream flows through their

respective properties. Even if they do not have a property right, however, they still have
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a protectable interest stemming from their right to use water from a stream that runs

through their property. Thus, this element is likely satisfied.

c. Feasibility of enforcement

There is usually no enforcement problem in the case of negative injunctions (i.e., court
orders mandating that a person refrain from performing a specific act). Mandatory
injunctions (i.e., court orders mandating that a person perform a specific act) present
greater enforcement problems. For instance, a court may be unwilling to grant a
mandatory injunction if: (a) the mandated act requires the application of taste, skill or
judgment; (b) the injunction requires the defendant to perform a series of acts over a

period of time; or (c) the injunction requires the performance of an out-of-state act.

In this case, the neighbors seek both a negative injunction (i.e., order requiring Diane to
immediately stop construction of the dam) and mandatory injunction (i.e., order requiring
Diane to remove the dam). There will be little enforcement problem in ordering Diane to
immediately stop construction of the dam. There will likewise be little enforcement
problem in ordering Diane to remove the dam since both Diane and the dam are within
the court’s territorial jurisdiction, and the injunction does not require Diane to perform an

out-of-state act. Therefore, the neighbors will satisfy this element.

d. Balancing of hardships

The court will balance the hardship to the neighbors if a permanent injunction is not
granted against the hardship to Diane if a permanent injunction is granted. Unless the
hardship to Diane greatly outweighs the hardship to the neighbors, a court will likely not
grant a permanent injunction. In this case, Diane will suffer little hardship if the
permanent injunction is granted because the pond was intended to be used for a free
summer day camp. Therefore, the only economic harm she will suffer as a result of this
injunction is the money she has already expended in constructing the dam and any

additional amount she will incur in removing the dam if the injunction is granted.
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However, the neighbors will suffer substantial harm if the injunction is not granted and
the dam is completed. They rely on the stream to irrigate their crops and to fill their
wells and will likely suffer substantial damage if they either cannot obtain substitute
water from another source or must pay significant amounts to obtain any substitute.
Thus, the hardship to the neighbors if a permanent injunction is not granted greatly
outweighs the hardship to Diane if a permanent injunction is granted, and a court is

more likely to grant the injunction.

e. Defenses

Diane may raise the defense of laches and argue that the neighbors delayed in bringing
the permanent injunction action, thereby prejudicing her. The laches period begins the
moment the neighbors know that one of their rights is being infringed upon. In this
case, the neighbors knew six months before they filed an application in state court for a
permanent injunction that Diane was constructing a dam and that such construction
infringed on their right to obtain water from the stream. By waiting these six months to
bring suit, Diane incurred substantial construction expenses in building the dam that

could have been avoided if the neighbors had brought the suit sooner.

Thus, Diane will likely be able to successfully assert this laches defense.

In the end, a court may still grant the neighbors the injunction and order Diane to
remove the dam. However, the court may require the neighbors to compensate Diane

for any construction expenses that could have been averted if the neighbors brought the

suit sooner.
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2. Denial of Paul’s application for permanent injunction

Claim preclusion

Once a court renders a final judgment on the merits with respect to a particular cause of
action, the plaintiff is barred by res judicata (i.e., claim preclusion) from trying that same
cause of action in a later suit. | will examine each element of claim preclusion, in turn,

below:

a. Final judgment on the merits

The court must have rendered a final judgment on the merits in the prior action. For
federal court purposes, a judgment is final when rendered. For CA state court
purposes, a judgment is not final until the conclusion of all possible appeals. In this
case, Paul is filing his case in federal court. Since judgment was rendered by the state

court in the prior action, the judgment is considered final.

A judgment is “on the merits” unless the basis for the decision rested on: (a) jurisdiction;
(b) venue; or (c) indispensable parties. In this case, the state court’s decision did not

rest on any of these grounds. Therefore, the judgment was on the merits.

b. Same parties

The cause of action in the later suit must be brought by the same plaintiff against the
same defendant. In this case, Paul was one of the plaintiffs in the prior state court case,
and the suit is brought against Diane, who was the same defendant in that prior case.

Therefore, this requirement is also met.
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c. Same cause of action

The cause of action in the later suit must be the same cause of action asserted in the
prior suit. In general, if causes of action arise from the same transaction or occurrence,
a claimant must assert all such causes of action in the same suit. However, under CA’s
“‘primary rights doctrine,” a claimant may separate the causes of action into separate
suits so long as each suit involves a different primary right (e.g., personal injury vs.

property damage).

In this case, Paul is asserting the same permanent injunction claim based on nuisance
and taking grounds that he asserted in the prior state court action. He is also
requesting the same relief as in the state court case. He is not asserting a different
primary right, and, thus, the “primary rights doctrine” is inapplicable. Therefore, this

requirement is likewise met.

d. Actually litigated or could have been litigated

The same cause of action must have either actually been litigated or could have been
litigated in the prior action. This requirement is met because the permanent injunction
cause of action based on nuisance and taking grounds was actually litigated in the prior

action.
In the end, Paul will [be] barred by res judicata (i.e., claim preclusion) from trying the

permanent injunction cause of action against Diane in federal court, and the court was

correct in granting Diane’s motion to dismiss.
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3. Lawyer’s ethical violations

Confidentiality

Under both ABA and California rules, a lawyer has a duty not to reveal any information
related to the representation of a client. However, several exceptions may nonetheless
permit a lawyer to reveal such confidential information. First, a lawyer can reveal
confidential client communications if the client gives the lawyer informed consent to do
so. In this case, Paul has not given Lawyer such informed consent, and, therefore, this
exception does not apply. Second, a lawyer can reveal confidential client
communications if he is impliedly authorized to do so in order to carry out the
representation. Again, this exception does not apply here.

Third, under the ABA rules, a lawyer can disclose confidential client communications if
he reasonably believes it is necessary to prevent a person’s reasonably certain death or
serious bodily injury. Under the CA rules, however, a lawyer can disclose such
information only to prevent a criminal act that is likely to lead to death or serious bodily
injury. The lawyer must first make a good faith effort to convince the client not to
commit the criminal act and, if the client refuses, then the lawyer must inform the client

of his intention to reveal the client’s confidences.

In this case, Paul told Lawyer that he “will take care of Diane in my own way” after
becoming infuriated with the court’s ruling on his permanent injunction application. On
the one hand, Paul’s statement is too unclear and ambiguous to provide any indication
of what specific harm he intended to inflict on Diane. On the other hand, Lawyer will
argue that he reasonably believed that Paul intended to inflict serious bodily harm on
Diane, as evidenced by his infuriation after the ruling. Lawyer was so convinced that
Paul intended serious harm to Diane that he told the 911 dispatcher that Paul was “on
his way to hurt Diane.” In the end, a disciplining body would likely hold that Lawyer was
reasonable in his belief that Paul intended to cause death or serious bodily injury to
Diane and, therefore, his disclosure of Paul's confidential communications was

permissible. The killing or injuring of a person also constitutes a criminal act, and since
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Lawyer first made a good faith effort to dissuade Paul from committing any harm against
Diane, Lawyer’s revelation of this confidential information would also not subject Lawyer

to discipline in CA.

Fourth, under the ABA rules only (i.e., CA has no equivalent rule), a lawyer may
disclose confidential client communications to prevent a crime of fraud that is likely to
produce substantial financial loss to a person, so long as the client was using the
lawyer’s services to perpetrate the crime or fraud. In this case, Paul threatened to “take
care... of that dam.” While this threat may result in substantial financial loss to Diane,
the threatened act did not involve the use of Lawyer's services. Therefore, this
exception does not apply. Nonetheless, as discussed above, Lawyer should escape
discipline for his revelation of client's confidential communications under the “death or

serious bodily injury” exception.
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